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14.  Description of Amendment/Modification  (Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

This amendment adds and modifies clauses in Sections B, G, H, I, M and Attachment A (Statement of Objectives) of this Solicitation as follows.  

Added clauses: B.6 Performance Measures and Incentives/Disincentives; G.8 Milestone Payments;

H.19 Discretionary Tasks; H.20 Ordering Procedures for Discretionary Tasks; H.21 Data Rights; H.22 Annual Operations; 

H.23 Complete Price Coverage; H.24 Termination Liability Ceiling; H.25 Technology Refreshment; I.84 52.222-41 Service Contract Act of 1965, as amended; I.85 52.222-42 Statement of Equivalent Rates for Federal Hires; I.86 52.222-43 Fair Labor Standards Act and Service Contract Act-Price; I.87 52.227-1 Authorization and Consent; I.88 52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement; I.89 52.227-3 Patent Indemnity and Alternate; M.3 Evaluation of Cancellation Ceiling.  Modified clauses: H.16 Liquidated Damages; M.1 312.2a Evaluation Factors for Award; and, Attachment A – Statement of Objectives (revised October 4, 2004).  

Deleted: H.9 307-14a Computer System Design and Implementation Requirements – paragraph 6.
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The purpose of this amendment is to add and modify clauses in Sections B, G, H, I, M and Attachment A (Statement of Objectives) of this Solicitation.  

1.
The following clause is added to Section B.

B.6
Performance Measures and Incentives/Disincentives

Performance measures and incentives/disincentives applicable to this contract are included in Attachment (to be added in contract award document). Assessment of disincentives in no way relieves the Contractor of responsibility to perform to the established performance measures or the Government’s right to terminate or assess damages for failure to perform as required by the contract.

2.
The following clause is added to Section G.

G.8
Milestone Payments

The following milestone payments are financing payments and will be invoiced and paid in accordance with FAR clause 52.232-32, Performance-Based Payments and FAR 52.232-1, Payment incorporated in Section I of this contract.  Milestones achieved are not partial deliveries.

A milestone payment schedule will be implemented for each development CLIN to include annual development.

	Milestone
	Value
	Amount Eligible for Payment (90% of value)
	Criteria for Successful Achievement of Milestone
	Liquidation Amount

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


3.
Paragraph 6 (Computer Software) of the Section H clause H.9 307-14a Computer System Design and Implementation Requirements is deleted.  

4.
The following Section H clause is modified to read:

H.16
Liquidated Damages

The Government shall assess liquidated damages in accordance with the provisions of this clause for contractor delay and/or failure to perform the implementation and operation of the FEBI solution as specified in the schedule in the contract.  The parties agree that the Government will be significantly harmed if there is an interruption or delay in the implementation or operation of the FEBI solution, and that significant and negative impacts to Federal Student Aid programs will be the result, including but not limited to application and/or disbursement processing backlogs, loss of service quality and/or quantity, loss of use, and/or loss of data.  In addition, the Department’s good will and its relationship with its customers (including students and their families, schools and financial partners) will certainly suffer and significant additional administrative and operational burdens will fall upon the Government.  The parties further recognize that although certain to occur, those harms cannot easily be fully quantified with precision.  Moreover, the parties recognize that recovery of the Government’s reprocurement costs, third party claims and other Government out-of-pocket costs will not be sufficient to make the Government whole in the event of an interruption or delay in implementation or operation of the FEBI solution.  Accordingly, in order to make the Government whole, and IN ADDITION TO reprocurement costs and third party claims and other indirect, incidental, consequential, special, punitive or exemplary damages, the contractor shall be assessed liquidated damages at the rate of $500,000 per day, for every day after the scheduled implementation date the promised FEBI solution is not fully operational.  The total amount of liquidated damage assessed under this clause will be in addition to the costs of procurement of substitute goods or services, claims or demands against the Government by any other party or for indirect, incidental, consequential, special, punitive or exemplary damages.  However, no liquidated damages shall be assessed for delay or interruptions in implementation or operations of the FEBI solution, which are not in any way attributable to the contractor’s acts and omissions.

5. The following clause is added to Section H.

H.19
Discretionary Tasks

The Government shall order specific hourly applications for discretionary tasks in accordance with the Contractor’s final technical proposal and incorporated herein.  Discretionary tasks are those as differentiated below: 

To be provided by the Offeror.
Discretionary tasks will be ordered in accordance with the Ordering Procedures for Discretionary Tasks (H.20) clause.  All hours estimated will be priced at the standard composite rate of $To be provided by the Offeror per hour.

The period of performance for all discretionary hours ordered under the Ordering Procedures for Discretionary Tasks (H.20) clause is based on the Government’s written direction.  Should performance of the Orders require less than the Government’s obligation (number of hours), funds will be de-obligated from the Order at the standard composite rate of  $To be provided by the Offeror for each unused hour.

6.
The following clause is added to Section H.

H.20

Ordering Procedures for Discretionary Tasks

Pursuant to the Changes clause, the Department may issue Orders to accomplish special discretionary tasks or to execute special projects from the Schedule in Attachment (to be added in contract award document).  Such Orders will apply only to tasks that are within the general scope of the contract and are one of the types of Orders described in this clause.   

(a) Orders may be issued on a Fixed Price or Time and Materials basis.

(1) FIXED PRICE ORDERS – Fixed price orders shall include items from the Schedule in Attachment (to be added in contract award document) of this contract. The Government shall pay the Contractor, upon submission of proper invoices or vouchers, the prices stipulated in the orders for work delivered or rendered and accepted.  Unless otherwise specified, payment shall be made upon acceptance of the work delivered or rendered.

(2) TIME AND MATERIALS ORDERS – Time and materials orders shall order specific hourly labor applications and otherwise set any necessary special conditions for reimbursable materials use.  Hours shall be secured by the standard composite rate (to be provided by offeror).   The standard composite rate shall be as specified in the Schedule Attachment (to be added in contract award document) of this contract.  Ordered hours shall serve as a maximum ceiling price.

(b) Types of Orders:

(1) For special projects, a Statement of Work for a proposed order will be furnished to the Contractor as well as a request for a technical and cost proposal.  The request will state whether the order is to be fixed price or time and materials.  Proposals shall generally be due five (5) working days from the date of request.  Technical and cost/price negotiations will be held if necessary.

(2) For special discretionary tasks, an order will be furnished to the Contractor with specific instructions to proceed with the work in accordance with the order directive and submit a proposal within five (5) days, following which the parties are to negotiate an adjustment to the delivery schedule and other affected terms, if necessary.

(c)
Each finalized order will be signed by the Contracting Officer as a single party instrument, not requiring the Contractor’s signature.

As a minimum, each Order will contain the following:

· Date of the order;

· Order number;

· Contract number;

· The COTR/COR;

· Period of performance;

· The Statement of work for the order shall be attached and the Contractor’s prices for the order shall be incorporated.  In case of a conflict between those, the former shall take precedence

· Total fixed price;

· Schedule of deliverables; and,

· Payment schedule.

(d)
The contractor’s acceptance of each Order shall be presumed by its commencement of work called for therein. If the Contractor finds any order unacceptable for any reason, it shall contact the Contracting Officer within 24 hours after receipt of such order and not begin the work required therein until the problem has been resolved.

(e)
All Orders are subject to the terms and conditions of this contract. In the event of a conflict between an order and this contract, the contract shall control.

(f)
The Contractor will not accept orders which exceed the discretionary ceiling of the contract or which require performance beyond the contract expiration date.

(g)
Invoices for services ordered under Orders shall be listed by order number and shall include for each order:

Unit prices and quantities for each item billed for the period billed;

The cumulative quantity of items or units for each deliverable;

The cumulative amount billed for each item;

The cumulative amount for the order.

(h)
Orders may be placed by electronic means, including but not limited to facsimile, electronic mail 

(e-mail), with telephone or in writing.  Oral authorization will be confirmed in writing through the issuance of a written Order with five (5) days.

(i)
The Contracting Officer may extend the period of performance of any order solely to allow completion of the Order if the order was issued within the dates for issuing orders.  

(j)
Accounting for Orders shall be governed by the incorporated FAR 52.243-6 clause entitled, “Change Order Accounting.”

7.
The following clause is added to Section H.

H.21
Data Rights

All data protected by the Privacy Act (5 U.S.C. 552a) is subject to the provisions of FAR Clause 52.227-17, “Rights in Data-Special Works.”  All other data is subject to FAR clause 52.227-14, “Rights in Data-General,” or other licenses incorporated in the contract.

8.
The following clause is added to Section H.

H.22
Annual Operations

Annual system support, operations, and other annual prices (known collectively as Annual Operations) for any given year are based on a scheduled implementation of the Front End Business Integration (FEBI) system solution as specified in the Contractor’s final technical proposal hereby incorporated by reference as a part of the contract.  Delays in implementation of Annual Operations may be subject to price reductions consistent with FAR 53.243-1, “Changes-Fixed Price.”

9.
The following clause is added to Section H.

H.23
Complete Price Coverage

The Government is responsible for payment of the Contractor’s price as specified in the final proposal for the development, implementation, or operation of the FEBI solution or modified price(s) as ordered consistent with the Discretionary Task Order(s).  The Government is not liable for any omissions or mistakes by the Contractor regarding software and hardware necessary to develop, implement or operate the Front End Business Integration (FEBI) solution as specified in the Contractor’s final technical proposal hereby incorporated by reference as part of the contract.  The Contractor is responsible for all external systems costs necessary to establish and operate the FEBI solution such as, but not limited to licenses for shared services, system interface tests with systems operated by another vendor, including such costs not currently borne by the Government.

10. The following clause is added to Section H.

H. 24
Termination Liability Ceiling

The monthly termination ceiling represents the maximum amount of a settlement the contractor will receive when the contract is terminated for the convenience of the Government.  It includes all costs including settlement expenses.  Claims for termination costs (not to exceed the termination liability ceiling) will be submitted and addressed in accordance with the applicable FAR Part 49 Termination for Convenience clause.

Multi-year contract:  The maximum amount of a termination for convenience settlement is the termination liability ceiling plus the current cancellation ceiling.  Any costs included in a cancellation ceiling are not to be included in the monthly termination liability ceiling.

11. The following clause is added to Section H.

H.25
Technology Refreshment

At no additional cost, the Contractor shall ensure that the FEBI solution remains current via the application of upgrades and patches. The Contractor shall have a plan for keeping the FEBI solution’s infrastructure current.  Such plan is subject to inspection upon request of the Government Contracting Officer or designated representative.  The Contractor shall also implement upgrades that originate from sources outside of the Contractor’s team including but not limited to the Contractor, FSA, hardware suppliers, software suppliers and the hosting provider.  All changes or waivers from changes shall be subject to approval by FSA.   The roll out of all upgrades should follow the proposed change management process.

The Contractor shall provide periodic refreshments of the user experience during the term of this contract at no extra charge.  Periodic refreshments of the user experience shall include, but are not limited to proposed revisions to make the user experience current, appealing and/or fresh. Periodic refreshments shall be subject to FSA review and approval and shall be addressed as part of the annual development cycle.

Over the life of the contract, the FEBI solution infrastructure will evolve and portions may be replaced by emerging technologies.  The Contractor shall have a plan that will ensure that the FEBI solution can evolve along with industry best practices and product offerings; and, ensures that the FEBI solution does not stagnate into a technologically obsolete infrastructure during the term of the contract.
12.
The following clauses are added to Section I.

I.84
52.222-41
Service Contract Act of 1965, as amended

I.85
52.222-42
Statement of Equivalent Rates for Federal Hires (May 1989)
In compliance with the Service Contract Act of 1965, as amended, and the regulations of the Secretary of Labor (29 CFR part 4), this clause identifies the classes of service employees expected to be employed under the contract and states the wages and fringe benefits payable to each if they were employed by the contracting agency subject to the provisions of 5 U.S.C. 5341 or 5332. 

This Statement is for Information Only:
It is not a Wage Determination.  Rates to be provided.

I.86
52.222-43 
Fair Labor Standards Act and Service Contract Act-Price




Adjustment (Multiple Year and Option Contracts)

I.87
52.227-1
Authorization and Consent (July 1995)

I.88
52.227-2
Notice and Assistance Regarding Patent and Copyright Infringement (Aug 1996)

I.89
52.227-3
Patent Indemnity and Alternate I (Apr 1984)

13.
The following clause is added to Section M.

M.3
Evaluation of Cancellation Ceiling

In conducting the evaluation of cancellation ceilings, the Government will review the proposed cancellation ceiling for reasonableness consistent with FAR Part 17.  Proposed cancellation ceilings will not be considered in best value determinations.   

14.
Revise M.1(c) 312.2a EVALUATION FACTORS FOR AWARD to read:

The offeror’s cost/price proposal will be evaluated as follows:

The proposed pricing will be evaluated on its completeness and reasonableness.  The offeror’s proposed pricing will also be evaluated on the extent to which it presents a good value and avoids risks of undue costs to the Government resulting from volume variations or other changes.

The Department may evaluate the realism of the proposed price with respect to the ability of the offeror to meet requirements.  The offeror’s price proposal may be compared to the technical proposal, and the price proposal’s ability to reward good performance to determine the offeror’s understanding of the work to be performed and capability and capacity to perform the required work and provide the required service with quality and results.  Unrealistic pricing may indicate an inability to understand requirements and/or a high-risk approach to contract performance.  The Government may consider other costs, such as, but not limited to use of the VDC that may or may not be part of the offeror’s proposed price.  Multi-year and non Multi-year scenarios will be compared within and across scenarios to help determine best value to the Government.

The Department reserves the right to make an award to other than the lowest price offeror or to the offeror with the highest technical score if the Contracting Officer determines that to do so would result in the best value to the Government.

15.
Substitute Attachment A – Statement of Objectives (revised October 4, 2004) with revisions in Sections 2.3.3, 2.3.6, and 2.3.10.

	Except as provided herein, all terms and conditions of the document referenced in item 9A or 10A, as heretofore changed, remains unchanged and in full force and effect.
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